


QUESTION PRÐSENTED

The Federal Trade Commission (FTC) determined
that petitioners had deceptively marketed three
pomegranate-based products, in violation of the Fed-
eral Trade Commission Act, 15 U.S.C. 4l et seq. The
FTC found that 36 of petitioners' advertisements had
claimed that their products treated or prevented heart
disease, prostate cancer, and erectile dysfunction, and
that the ads were misleading because petitioners had
failed to substantiate those claims. The FTC also
found that, because petitioners' ads were misleading,
they were not protected by the First Amendment.
The FTC ordered petitioners to cease and desist from
disseminating advertisements that assert misleading
health claims.

As relevant here, the court of appeaìs upheld the
FTC's order. The court reviewed the FTC's findings
as to 19 ads under both de novo and substantial-
evidence review, upheld the FTC's findings on those
ads, and noted that the findings on those ads provided
a sufficient basis for the FTC's liabílíty determination
and cease-and-desist order. The court upheld the
FTC's findings for the remaining 17 ads under
substantial-evidence review. The question presented
is as follows:

Whether the court of appeals erred in declining to
apply de novo review to the FTC's findings as to 1? of
petitioners' ads, where the findings for the other 19

ads were sufficient to sustain the FTC's liability de-
termination and its remedial ordgr.
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llntlse åupreme @ourt of tbe@rníteù gtat¿g

No. 15-525

POM WONDERFUL, LLC, ET AI., PETITI0NERS

'ù.

FEDERAL TRADE CoMMISSIoN

ON PETI?ION FOR AWRIT OF CERTIOR¿RI
TO THE UNITED STATES COURT OF EPPE,¿I.S
FOR THE DISTRICT OF COLUMBIACIRCUIT

BRIEF FOR THE RESPONDENT IN OPPOSITION

OPINIONS BELOW
The opinion of the court of appeals (Pet. App. la-

44a) is reported at 777 F.3ð,478. The opinion of the
Federal Trade Commission (Pet. App. 45a-170a) is
reported at 155 F.T.C. 1. The decision of the adminis-
trative law judge (Initial Decision) is not published
but is available at https://www.ftc.gov/sites/default/
files/documents I cases/20\21 05 I 12052 lpomdecision.pdf .

JURISDICTION

The judgment of the court of appeals was entered
on January 30, 2015. A petition for rehearing was
denied on May 28, 2015 (Pet. App. 180a-181a). On
August 18, 2015, the Chief Justice extended the time
within which to file a petition for a writ of certiorari to
and including September 25,20L5. On September 11,
2015, the Chief Justice further extended the time to
October 23, 2075, and the petition was filed on that

(1)
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date. The jurisdiction of this Court is invoked under
28 U.S.C. t254(L).

STATEMENT

1. The Federai Trade Commission Act (FTC Act or
Act), 15 U.S.C. 41 et saq., ptohibihs unfair or deceptive
acts or practices in or affecting commerce, and it em-
powers and directs the Federal Trade Commission

iftC or Commission) to enforce that prohibítion' As

relevant here, Section 5 of the Act prohibits, and di-
rects the FTC to prevent, "deceptive acts or practices
in or affecting commerce'" 15 U.S.C.45(aX1). Section
12 of the Act states that such deceptive acts include

"any false advertisement" relating to "food" or
"drugs." 15 U.S.C.52(a) and (b)' A "false advertise-
menti' is an "advertisement, other than labeling, which
is misleading in a material respect," whether through
affirmative "representations made or suggested" by
the advertisement or through a "faillure] to reveal
facts material in the light of such representations." 15

U.S.C. 55(a)(1). To enforce the Act, the FTC may file
either an ¿dministrative complaint, which initiates a

trial before an administrative law judge (usually fol-
lowed by an administratíve appeal to the Commission),
or a complaint in federal district pourt' See 15 U.S.C.
45(b) and (m), 53(b).

Whether made by the FTC or a district court, the
determination whether an advertisement is deceptive
generally involves three steps: (1) determining what
õlaims are conveyed in the ad; (2) determining wheth-
er those claims are false or misleading; and (3) deter-
mining whether the claims would be material to pro-
spective consumers. Pet. App. 14a-15a (citing cases).

At the first step, the adjudicator asks what messages

a reasonable consumer would construe a given adver-

I

tisement to convey. See Th'ompson Med'. Co. v. FTC,
?91 F.zd 189, 197 (D.C. Cir. 1986), cert. denied, 479

U.S. 1086 (1987). Claims in an ad may be express or
implied, id. at 194-195, and an ad is misleading if "at
least a significant minority of reasonable consumers"
would likely interpret the ad to assert a misleading
clalm, In re Telebrands Corp., 140 F.T.C. 278, 297
(2005), order enforced, 457 F.3d 354 (4th Cir. 2006).

At the second step, the adjudicator asks whether
the claims are adequately substantiated. Whether a

claim has sufficíent support depends on the type of
claim. Pet. App. 15a. Ãn efficacy claim conveys the
message that a given product successfully creates the
advertised benefit, without suggesting scientific proof
of effectiveness; an establishment claim suggests that
the product's effectiveness is backed up by scientific
evidence. Ibid,. For an efficacy claim, the advertiser
must show a "reasonable basis" for the claim in light
of a number of factors. In re Pfiøer Inc., 81 F.T'C. 23,

62 (L972). For an establishment claim, "the advertiser
must possess a level of proof sufficient to satisfy the
reievant scientific community of the claim's tntth." In
re RemouatT on Int'l Cotp.,111 F.T.C. 206,297 (1988),

pet. for review denied, 884 F.zd 1489 (lst Cir. 1989);

see id. at 297 -299. That standard does not require
"conclusive proof" for any science-based claim. Pet. 1

(emphasis omitted). Rather, the advertiser must
provide sufficient information for consumers to "un-
ãerstand both the extent of scientific support and

the existence of any significant contrary evidence "
FTC, Diatøry Supplements: An Ad'uertisi'ng Guicle

for Ind,ustrg 7 (Apr. 2001), https://www.ftc.gov/tips-
advice/business-center/guidance/dietary-supplements-
advertising- guide-industrY.
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At the third step, the adjudicator asks whether the
misleading claims "would be a material factor in a
consumer's decision to purchase Lhe prodtct'." In re
America,n Home Prod,s. Cor-p., 98 F.T.C. 136, 368
(1981), enforced as modified, 695 F.2d 681 (3d Cír.
1983).

2. This case concerns misleading health claims that
petitioners made in marketing three pomegranate-
based products-one beverage (POM Juice) and two
dietary supplements (POM. Pills ¿nd POM. Liquìd)-
produced by petitioner POM Wonderfui, LLC (POM).
Pet. App. 3a. In their marketing materials, petition-
ers contencled that daily consumption of those prod-
ucts could treat, prevent, or reduce the risk of heart
disease, prostate cancer, and erectile dysfuncLion. Id'.
at 2a. Petitioners sold the products at much higher
prices than comparable products, using the asserted
medical benefits to justify the higher prices. 1d. at
120a & n.31; see Initial Decision 16 ff 101-102.

From 2003 to 2010, petitioners promoted the three
products through "a broad array of advertising cam-
paigns," using "mâgazine ads, newspaper inserts, bill-
boards, posters, brochures, press releases, and web-
site materials." Pet. App. 4a; see id. at 2a. The mar-
keting materials "regularly referenced" purported sci-
entific support for the "claimed health benefits" of the
three products. Id. at 4a.

First, several ¿ds claimed th¿t POM's products
would treat, prevent, or reduce the risk of heart dis-
eâse by (inter ali,ø) reducing the buildup of plaque in
the arteries. Pet, App. 6a-8a. One such ad, citing a

"clinical pilot study," promised users that "[a] glass a

day" of POM's pomegranate juice would "reduce [ar-
teriall plaque by up to 30Vo." Id,. aI2l2a; see id. at7a.

5

The ad did not tell consumers that the cited study was
tiny and the results were "not at all conclusive." Id,- at
5a (quoting Initial Decision 117 f 802); see id at 4a-5a.
Petitioners' ads continued to claim that their products
"ha[d] been proven to promote cardiovascular health,"
id. aL 6a, and continued to cite the 30Vo figure, for
years after petitioners learned through two additional,
much larger studies that their products had litUe or
no plaque-reducing benefit, see id,. al 6a-7 a, 130a,
299a. Petitioners did not acknowledge the later stud-
ies in their ad campaigns, and they delayed pubÌica-
tion of the adverse results so that consumers would
not know that they cast doubt on the initial study. 1d.

at 6a-7a.
Second, petitioners' marketing materials claimed

that POM's products would treat prostate cancer by,
for example, substantially slowing the disease's pro-
gress in patients who already had undergone treat-
ment. Pet. App.8a-9a. The ads claimed that recover-
ing prostate-cancer patients who had consumed
POM's products after surgery or radiation tre¿tment
had enjoyed a dramatic decrease in one of the mark-
ers for prostate cancer. Ibid.; see id'. at 257a (claim
that patients had experienced a "four-fold" siowing in
doubling times for prostate-specific antigen (PSA), a
protein marker for prostate cancer). But the study
cited to support the claimed health benefit included no
control group and therefore established no causal link
between the products and the iesults. 1d. at 8a-9a.
Petitioners "made no mention of the lstudy's] limita-
tions" in theír ads and did not "acknowledgleJ that the
patients' PSA doubling times may have slowed re-
gardless of whether they consumed pomegranate
júce." Id,. al9a.
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Third, petitioners claimed that consumption of
POM's products would successfully tre¿t erectile
dysfunction. One advertisement claimed that, "[i]n a
preliminary study on erectile function," men who
consumed POM- Pills had "reported a 507o gteatet
tikelihood of improved erections as compared to pla-
cebo." Pet. App. 30?a-308a; see id. at 11a. But POM's
clinical research failed to establish that its products
had a statistically significant result for patients, and
petitioners' marketing materials "made no mention of
the negative results" of that research . Id'. at l0a-lla.

3. In September 2010, the FTC íssued an adminis-
trative complaint that charged petitioners with mak-
ing false or misleading representations in marketing
their pomegranate products, in violation of Sections 5

and 12 of the FTC Act. Pet. App. 11a; see 15 U.S.C.
45,52. The complaint identified 43 specific advertise-
ments as violating the Act. Pet. App. 11a.

After a lengthy hearing (involving 14 expert wit-
nesses and nearly 2000 exhibits), an administrative
law judge (ALJ) concluded that petitioners had violat-
ed the FTC Act. Initial Decision 2' 5-6. The ALJ
concluded that 19 of the challenged ads impÌied claims
that POM products would "treat, prevent, or reduce
the risk of heart disease, prostate cancer, or erectile
dysfunction," and that most of those ads also claimed
"that these effects were clinically proven." Id' af 5;

see id. at 84-85 tTT 580-583, 225-230; see also Pet. App.
I1,a-12a. The ALJ determined that, because petition-
ers had failed to substantiate those claims with "com-
petent and reliabte scientific evidence," the ads were
materially false or misleading. Initial Decision 5-6;

see id. at 259-270,282-283,288-289,292,328 fll 18-19,
22.

7

As a remedy, the ALJ issued a cease-and-desist or-
der. Initial Decision 6,332. The ALJ noted the "seri-
ousness" and "deliberateness" of petitioners' viola-
tions, explaining that petitioners hacl made false or
misleading claims about "serious diseases and dys-
function of the body, including cancer," for many
years through a wide variety of media outlets. 1d. at
329-330'11 32.

Both petitioners and the FTC appealed the ALJ's
order to the Commission.

4. On de novo review, the Commission found that
petitioners had violated the FTC Act by using mis-
teading, unsubstantiated ads to market their products.
Pet. App. 45a-170a, 182a-31la. The FTC agreed that
the 19 ads identified by the ALJ were false or mis-
leading, and it concluded that 17 additional ads also
violated the Act. Id. aL 49a-50a,63a.

The FTC first found that 36 of the 43 charged ad-
vertisements contained efficacy claims that POM's
products could treat, prevent, or reduce the risk of
heart disease, prostate cancer, and/or erectile dys-
function, and that 34 of those 36 ads also contained
establishment claims that the medical benefits were
supported by clinical evidence. Pet. App. 47a, 63a,

127a,309a-371a. The FTC explained those findings in
a detailed, ad-by-ad analysis. See id. at L82a-195a.
The FTC also found that petitioners had "intenldedl
to convey" those claims about health benefits and
clinical results. Id. aL 78a.

Next, the FTC concluded that petitioners had
failed to substantiate their medical claims, making
them false or misleading. Pet. App. 78a-l2la. Relying
in large part on case-specific expert testimony, the
FTC concÌuded that "experts in the relevant fields
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would require ROTs"-meaning "properly random-
ized and controlled human clinical trials"-"to estab-
lish a causal relationship" between POM's products
and "the treatment, prevention, or reduction of risk of
the serious diseases at issue in this case." Id'. aL 88a;

see id,. at 95a. The FTC explained why POM's studies
were insufficient to support each of the ads' claims.
Id. at 95a-Ma. The FTC concluded that, in ¿ddition
to failing to substanti¿te the resuits claimed, POM's
ads contained "many omissions of material facts,"
such as the shortcomings of their studies or the con-

trary results of a "much larger, well-designed, well-
controlied study." 1d. at 130a; see id. at l43a' Finally,
the FTC noted that, although petitioners couid have

avoided liability by including certain disclaimers in
their ads, petitioners had not done so. kl'. at Ila'
l32a-133a.

The FTC rejected petitioners' arguments that â

finding of liability wouìd violate the First Amendment.
Pet. App. l25a-133a. The FTC explained that peti
tioners' ads had falseìy "represented to consumers

that clinic¿l studies proved that" the products "treat,
prevent or reduce the risk of heart disease, prostate
cancer, or ED lerectile dysfunction]." Id. al I27 a.

The Commission further explained that, in light of its
determination that petitioners' ¿ds were "actually
misleading, no further analysis [wa]s necessary be-

cause misleading commercial speech is not protected
by the First Amendment." Id'. at I28a.

Like the ALJ, the FTC imposed a cease-and-desist
remedy. Pet. App. 745a, 148a, !73a-175a. That order
directed petitioners not to make health claims about
their products tnless, inter a,Iia, those claims were
"non-misleading" and supported by "competent and

o

reliable scientific evidence." Id. at 173a, 174a. With
respect to specified t¡,pes of health claims (those per-
taining to the prevention of "any disease"), the order
stated that "competent and reliable scientific evidence
shal1 consist of at least two" RCTs of the relevant
product. Id,. at 173a. The FTC noted that, although
its tiability finding was based on a greater number of
ads than the ALJ had found to be misleading, its in-
junctive remedy would be justified "even if based only
on the smaller number of ads where the ALJ found

[POM] conveyed the claims." Id'. at 743a.1

5. The court of appeais affirmed the FTC's finding
of liability and all but one aspect of íts remedial order.
Pet. App. Ia-44a. Onthe first step ofthe analysis, the
court upheld the FTC's claims interþretation as sup-
ported by substantial evidence. The court noted that
the FTC had "set forth the basis for [its] findings in
considerable detail, in an appendix to its opinion, with
a separate explanation for each ad," Id' at 17a. The
court reviewed a number of the ads and concluded
that petitioners' advertising campaign had "repeated-
ly claimed the benefits of POM's products in the treat-
ment or prevention of heart disease, prostate cancer,
or erectile dysfunction, and consistently touted medi-
cal studies ostensibly supporting those claimed bene-
fits." Ibid,. The court found "no basis for setting aside
the Commission's carefully considered findings of
efficacy and establishment claims," and it specifically

1 In a concurring opinion, Commissioner Ohlhausen disagreed

with the other Commissioners' interpretation of some of the ads,

Pet. App. 151a-165a, but "[flor most of the challenged advertise-

ments, [she] agreeld] with the majority," id. at 63a n.9. Commis-

sioner Rosch also filed a separate opinion agreeing with the major-
ity's conclusions. Id,. at 166a-770a.
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rejected petitioners' axgument thât their ads had done
nothing more than "correctly referencel] research
connecting a food product to possible health benefits."
Id,. at 78a (emphasis omitted).

The court of appeals also upheld the FTC's deter-
mination that petitioners' ads were false or misleading
because they lacked adequate support. Pet. App. 21a-
28a. The court affirmed the FTC's determinations
that RCTs were necess¿ry to substantiate the "specif-
ic disease treatment and prevention claims" in peti-
tioners' ads, and thât petitioners' studies were insuffi-
cient because they either were not RCTs or were
RCTs that tended to disprove rather than support the
medical benefits claimed. Id. at 22a; see id'. aI 20a-
24a. Tbe court upheld the FTC's findings that peti-
tioners' ads contained "many omissions of material
facts" because they "selective[1y] toutled]. * :r ]F

ostensibly favorable study results" while failing to dis-
close "contrary indications from the same or a ìater
study." 1d at 23a (citation omitted).'z

The court of appeals rejected petitioners' claim
that the FTC's liability order violated the First
Amendment. Pet. App. 32a-34a. The court observed
that, under the First Amendment, "lm]isleading ad-
vertising may be prohibited entirely." Id,. at 32a
(brackets in original) (quoting In re R.M.J., 455 U.S.
19t,203 (1982)). It found "no basis to overturn" the
FTC's conclusion that petitioners' ads were "deceptive
and misleading" and therefore constitutionally unpro-
tected. Id. at 33a-34a (citation omitted).

Petitioners had argued in their reply brief that the
court of appeals should apply de novo review to the

11

FTC's determination that petitioners' ads were mis-
leading. Pet. App.33a. The court explained that cir-
cuit precedent "callled] for reviewing the Commis-
sion's factual findings of a deceptive claim under the
ordinary (and deferential) substantial-evidence stand-
añ." Ibid. The court held that the FTC's findings
with respect to all 36 ads were supported by substan-
tial evidence. Ibid,. The court of appeals further ex-
plained that it "would reach the same conclusion even
if [it] were to exercise de novo review, at least with
respect to the nineteen ads determined misleading by
the administrative law judge and held by the Commis-
sion to form a sufficient basis for its liability determi-
nation and remedial ordet." Ibid,. The court concÌud-
ed that, "insofar as the FTC imposed liability on peti-
tioners for the nineteen ads found to be deceptive by
the administrative 1aw judge, the Commission sanc-
tioned petitioners for misleading speech unprotected
by the First Amendment." Id. at 34a.

The court of appeals overturned the requirement in
the FTC's remedial order that future claims relating
to the prevention of disease must be supported by at
least two RCTs. Pet. Lpp. 34a-44a. While "hold[ing]
that the Commission's order is valid to the extent it
requires disease claims to be substantiated by at least
one RCT," the court concluded that the order "fails
[First Amendment] scrutiny insofar as it categorically
requires two RCTs for all disease-reÌated claims." 1d.

at 44a. In all other respects, the court upheld the
Commission's remedial order. Ibid'.

6. Petitioners filed a petition for rehearing en
banc, which the court of appeals denied, with no judge
requesting a vote on the petition. Pet. App. 180a-181a.

2 The court did not consider the third step of the analysis be-
cause petitioners had conceded materiality. Pet. App. 17a.
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ARGUMENT

Petitioners contend (Pet. 19-33) that, although the
court of appeals reviewed 19 of petitioners' ads de
novo and concluded that they were misleading and not
constitutionally protected, and the findings as to those
19 ads were sufficient to sustain the FTC's liability
determination and remedial order, the court should
also have reviewed the other 17 ads de novo. This
Court's review is not w¿rranted. Petitioners' årgu-
ment for de novo review was raised in an untimely
manner in the court of appeals, with no opportunity
for the FTC to respond, and the court addressed the
issue only briefly. Because the court of appeals' de
novo findings with respect to the 19 ads are sufficient
to sustain the FTC's order, the outcome in this case
would not change even if this Court granted certiorari
and held that de novo review was constitutionally
required. In any event, the court of appeals' holding
that substantial-evidence review applies in this con-
text is correct and does not conflíct with any decision
of this Court or of another circuit or a state court of
last resort.

1. This case would be a poor vehicle for addressing
the question whether de novo review applies to FTC
determinations that an advertisement is misleading.

a. Petitioners did not urge de novo revìew in a
timely fashion in the court of appeals. Petitioners
filed two full-length opening briefs, in which they were
required to include, "for each issue, a concise state-
ment of the applicable standard of review." Fed. R.
App. P. 28(aX8XB). Neither brief argued that the
court of appeals should review de novo the FTC's de-
termination that various ads were misleading. Ra-
ther, the briefs accepted that substantial-evidence

13

review applied to the FTC's factual findings, including
the finding that petitioners' ads were misleading be-
cause their claims lacked sufficient support. See POM
C.A. Br. 39; Tupper C.A. Br. 38-39 & n.6. AJthough
one of petitioners' opening briefs advanced a First
Amendment argumenL-contending that the ads were
non-misleading commercial speech and that the FTC's
order constituted impermissible regulation of such
speech, POM C.A. Br. 11-52-it did not address the
FTC's ad-by-ad factual findings or advocate de novo
review.

In its responsive brief, the FTC expìained that its
f¿ct-based conclusions that petitioners' ads were mis-
leading were supported by substantial evidence and
that, because petitioners' ads were actually mislead-
ing, they were not protected commercial speech. FTC
C.A. Br. 29-71. The FTC argued that its underlying
factual findings-that the ads implied certain health
claims and that petitioners lacked support for those
claims-should be reviewed under the substantial-
evidence standard. Id. at 22-23 (citlnç FTC v. Indi,-
ana Fed,'n of Dentists, 476 U.S. 447, 454 (1986), and
Krøft, Inc. v. FTC,970 F.2d 311, 316 (?th Cir. 1992),
cert. denied,507 U.S. 909 (1993)). The brief also noted
that the FTC Act requires deference to the Commis-
sion's factual findings. See id. at 22 (ciLing 15 U.S.C.
45(c)).

On page 26 of their reply brief, petitioners argued
for the first time that the corirt of appeals should
applv de novo review to the FTC's findings that the
ads were misleading. See Pets. C.A. Reply Br. 26.

That brief did not attempt, however, to apply that
standard to the FTC's detailed, ad-by-ad findings.
The brief also did not address the standard-of-review
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precedent cited by the FTC. Petitioners' argument
?or de novo review constituted only a few paragraphs

of their 45-page repiy brief. See i'd'. aI25-26. Because

circuít preCedent establishes that an argument raised

for the first time in an appellant's reply brief may be

deemecl forfeited, see, e.g', American Wild"lands v.

Kemptltorme, SS0 F.3d 991, 1001 (D'C. Cir. 2008), the
couri of appeals had no obligation to consider peti-
tioners' standard-of-review argument. Petitioners'
f¿ilure to urge de novo review in its opening brief also

deprived the FTC of the opportunity to respond to the
standard-of-review argument in its brief.

The court of appeals addressed the standard-of-
review issue only briefly. The court noted the argu-
ment and stated that circuit precedent "callled] for
reviewing the Commíssion's factual finding of a decep-

tive claim under the ordinary (and deferential)
substantial-evidence standard." Pet. App. 33a (eiting

cases). With respect to all 36 ads, the court "con-
cludeldl that the Commission's findings of deception
are supported by substantial evidence in the record'"
Ibid,. Tine court further explained that it "would reach

the same conclusion even if [it] were to exercise de

novo review, at least with respect to the nineteen ads

determined misleading by the administrative law
judge and held by the Commission to form a sufficient
basis for its liability determination and remedial or-
àer." Ibid'. The court thus made clear that the choice

between the competing standards of review would not
affect the outcome of the aPPeal.

b. Petitioners' failure to urge de novo review in a

timely manner, and their failure (even in their reply
brief below) to present the ad-by-ad analysis th¿t such

review would require, make this câse a poor vehicle

15

for determining the appropriate standard of review of
FTC findings that particular ads are misleading' This
Court's review is especially unwarranted because a

ruling favorable to petitioners on the standard-of-
review issue would not affect the outcome of the case.

The court of appeals upheld on de novo review the
FTC's findings that 19 ads were misleading, and it
recognized that those findings rvere sufficient to sus-
tain the FTC's liabílity determination and cease-and-
desist order. Pet. App. 33a.

Petitioners contend that this Court's review is
needed to determine the "scope" of the FTC's injunc-
tion (as modified by the court of appeals). Pet. 33
(emphasis omitted). The injunction orders petitioners
not to make representations about the health effects
of their products unless, inter o"lia, those representa-
tions are "non-misÌeading." Pet. App. 173a, t74a'
Petítioners appear to argue that' if the court of ap-
peals had reviewed de novo the Commission's findings
with respect to the other 17 ads, its opinion would
have given petitioners greater guidance as to the
range of representations th¿t the remedial order for-
bids. See Pet. 33 (stating that "the scope of thle
FTC'sl remedial injunction depends entirely on what
counts as an ad making an impermissible disease
c1aim").

Petitioners do not challenge the court of appeals'
fact-bound conclusion, based on de novo review of the
FTC's findings, lha| aL least 19 of petitioners' ads

were misleâding. Nor do they dispute that the Com-

mission's identification of 19 misleading ads provided
a sufficient basis for its remedial order' Once those
propositions are accepted, the court of appeals was
plainly under no oblÍgation to render an advisory

a

i
rït
'9,

ì'
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opinion addressing the application of the injunction to
the other 1? ads. Indeed, even if the court had held
that the First Amendment required de novo review of
all FTC findings that were essential to the remedial
order, it could reasonably have declined to review the
Commission's findings with respect to the additional
1? ads, particularly in light of petitioners' failure to
offer the ad-by-ad analysis that such revierv would
require. Appellate courts routinely and appropriately
decline to decide contested legal and factual issues
whose resolution would not affect the court's judg-
ment. See PDK Labs. Inc. v. Uni'ted' States Drug
Enforcement Aclmi.n., 362 F.3d 786, 799 (D.C. Cir.
2004) (Roberts, J., concurring in part and concurring
in the judgment) (noting the "cardinal principle of
judicial restraint" that "if it is not necessary to decide
more, it is necessary not to decide more").

2. In any event, contrary to petitioners' argument,
the FTC factual findings at issue in this case are enti-
tled to judicial deference under the substantial-
evidence st¿ndard.3 Petitioners cite no decision of this
Court, another circuit, or a state court of last resort
that has reached a different conclusion.

a. The FTC Act directs that, on judicial review of
an FTC decision, "[t]he findings of the Commission as

to the facts, if supported by evidence, shall be conclu-

3 Petitioners seek de novo review only of the FTC's findings as

to rÍhat claims the ads convey, and not the separate question

whether petitioners had sufficient scientific support for those
claims. See, e.g., Pel. i,, l, 4, I2-1ts,19. Petitioners have conceded

thal substantial-evidence review applies to the l¿tter question, see

POM C.A. Br.39; Tupper C.A. Br. 38-39 & n.6, and they do not
challenge the court of appeals'holding that substantial evidence
supports the FTC's substântiation findings in this case.

77

sive." 15 U.S.C. 45(c). That standard is "essentially
identical [to thel 'substantia] evidence' standard."
Indiøna Fed,'n of Dentists, 476 U.S. at 454 (citation
omitted). This Court has applied that standard to
review FTC findings that an advertisement is decep-
tive. See FTC v. Colgate-Palmoliøe Co., 380 U.S. 374,
385, 395 (1965). The Court in Colgate-Palmoliae Co.
explained that the FTC's finding that an ad is decep-
tive should "be given great weight by reviewing
courts" because the FTC "deals continualÌy with cases
in the area," and because the finding that an ad is
"deceptivs 'r x + rests so heavily on inference and
pragmatic judgment." Id. at 385.

Consistent with that decision, the D.C. Circuit has
applied substantial-evidence review, in the context of
First Amendment claims, to the FTC's factual find-
ings that an ad is deceptive. See Noaat"tis Corp. v.
FTC,223 F.3d 783, '187 &, n.4 (2000); FTC v. Brown &
Williamson Tobacco Cor7t., 778 F.zd 35, 41 n.3 (1985);
see also Pet. App. 33a. The Seventh Circuit likewise
has held that FTC factual findings underlying a de-
termination that an ad is unprotected commercial
speech should be reviewed for substantial evidence.
See Krajï, 970 F .2d, ãt 316-318.

b. Relying on Bosø Corp. v. Consumers Uni,on of
Uni,ted, States, Inc., 466 U.S. 485 (1984), and Peel v.
Attorney Registrøtinn & Di,sciytlinary Commiss'ion of
Illinois,496 U.S. 91 (1990), petitioners contend (Pet.
20-24) Lhat courts must review de novo FTC findings
about what claims an ¿dvertisement makes when
those findings underlie a conclusion that the ad is
unprotected commercial speech. Bosø and PeeI are
inapposite, however, because they addressed different
types of speech restrictions.
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The question in Bose was whether the First
Amendment requíres de novo review of actual-malice
findings in a libel case brought by a product manufac-
turer. 466 U.S. at 487, 489-499. The case did not
present any issue concerning the standard of review
for misleading commercial advertising; indeed, the
speech at issue was not commercial speech at all but
instead was a product review. In lhe Bose opinion's
only reference to commercial speech, the Court dis-
tinguished such speech from the alleged libel at issue,
noting that "false and misleading commercial speech"
is "unprotected" and that there is a "minimal danger
that governmental regulation of false or misleading
price or product advertising will chill accufate and
nondeceptive commercial expression." Id'. aL 504 n.22
(citation and internal quotation marks omitted). The
D.C. Circuit has accordingly recognized lhat Bose
"does not change the standard of review in deceptive
advertising cases," and Lhat "Bose itself suggests that
commercial speech might not merit the same approach
as set out therein for libel cases." Broun & Wi'lliam-
son Tobacco Corp., 778 F.2d at 4L n,3; accord Krafi,
970 F.2d at 317 (making the same observatíon).

Peel is inapposite because the Court there ad-
dressed a prophylactic ban on an entire category of
messages, rather than findings that particular adver-
tisements were actuaìly misleading. \n PeeI, t'he
Court held that a state regulation categorically pro-
hibiting attorneys from cÌaiming that they were "certi-
fied" as "specialist[s]" violated the First Amendment
as applied to an attorney who actually was certified as

a trial specialist by a national board. 496 U.S. at 97,
110-111 (plurality op.); see id'. àt 111 (Marshall, J.'
concurring in the judgment). Central to the plurali-
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ty's analysis were the undisputed facts that the attor-
ney's own statement was "true and verifiable" and
that the State's only rationale for the prophylactic ban
was that messages about certification are "potentially
misleading" depending on phrasing and context. 1d.

at 100-101, 107-109 (plurality op.). The pluraiity did
not apply de novo review to a finding that the attor-
ney's statement was misleading, because there were
no such findings in the record. Id'. at l0l (plurality
op.). Rather, the plurality applied de novo review in
resolving the legal question whether the State's rea-
sons for deeming all such statements potentially mis-
ieading justified the adoption of a prophylactic rule.
See id. at 108.

As the Seventh Circuit has explained, PeeI is lnap-
posite here because the Court in P¿¿l addressed "a
prophylactic regulation applicable to all Ìawyers, com-
pletely prohibiting an entire category of potentially
misleading commercial speech." Krafi, 970 F.2d at
31?. The court in Krøft specifically contrasted the
regulation at issue in P¿øl with "an individualized FTC
cease and desist order" that prohibits "a particular set
of deceptive ads" based on detailed, ad-by-ad conclu-
sions th¿t they are actually misleading. Ibi,iL.a Defer-

a Petitioners repeatedly suggest (Pet. 16,23,26) that the FTC
found only that their ads v'ere potentially misleading, not that they
were actually misleading. That is wrong. See Pet. App. 34a,126a-
129a. Petitioners misuse the term "potentially misleading" (Pet.

16, 23,26) to refer to individual ads that arc actuallg misleading to
many but not all consumers. But in câses (like PeeI) that involve
prophylactic bans, courts distinguish between categories of mes-

sages that are so "inherently misleading" that ihe ban is justified

and those that are only "potentially misleâding" bec¿use the

messages (e.g., claims about an attorney's qualifrcations) can be

presented in non-deceptive ways. Peel,496 U.S. at 100 (emphasis
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ence to the Commission's findings in this context is
particularly appropriate because the FTC has signifi-
ãant expertise in evaluating deceptive advertising'
See Cotþate-Palmoliae Co., 380 U.S. at 385; see also

I(rafi,970 F.2d at 317. Bose and Peel did' not over-

rule, or even consider, the rule set out in Colgate-

Palmoli,ue Co. See Kraft, 970 F.2d at 317 (rejecting
the suggestion lhat Bose and Peel "effectively over-

ruleldl C ol.g øt e - P almo Li'u e " ).
Ibaneø i. Florid'a Department of Business & Pro-

fessiona| Regzt'Iation, 512 U.S. 136 (1994), is likewise
inapposite. See Pet. 4,20,23. Like PeeI, that case

invoived the applícation of a prophylactic b¿n on

speech as applied to a person who had truthfully stat-

eã her credentials. 512 U'S. at 144-146. The Court
did not analyze the standard of review for a finding
that speech is misleading, because there was no factu-
al finãing that the individual's speech was actually
misleading. Icl'. at t45 (noting the "complete ,absence
of any eviãence of deception") (citation omitted)'

c. As noted above, the Seventh and D.C. Circuits
have held that courts should apply substantial-
evidence review to FTC factual findings underlying
the conclusion that ¿n advertisement is misleading
and therefore receives no First Amendment protec-

tion. See Pet. App. 33a (citing cases); Kra'ft,970 F'2d
at 316-318. No court of appeals has reached a contra-
ry conclusion.

None of the decisions that petitioners cite holds

that findings of fact (rvhether by an agency or a dis-

2t

trict courts) that a commercial advertisement is actu-
ally misleading must be reviewed de novo. Only one of
the cited cases-C/?C v. Vartuli',228 F.3d 94, 108 n.?
(2d Cir. 2OOO)-involved appellate review of an agen-
cy's finding that an advertisement was deceptive' But
that decision does not support petitioners because the
court in Vartuli did not hold that de novo review ap-
plied. Rather, the court applied clear-error review;
observed in a footnote that it was "arguable" that de

novo review applied; but then concluded that it would
affirm the agency's finding "even upon such a review."
Id. atl0l,107, 108 n.7.

Petitioners cite (Pet. 27) tltee decisions that' like
PeeI, involved challenges to prophylactic state laws
that broadly prohibited particular categories of com-
mercial messages. None addressed the standard for
reviewing an agency's factual findings that a particu-
lar advertisement is actually misleading. In 1-800'
l*ll-Pain Referral Serøice, LLC v' Otto,744 F.3d 1045

(2014), the Eighth Circuit rejected a facial challenge
to a state statute that limited advertising directed at
victims of automobile accidents. See id. at 1051-1052,

1062-1063. The court stated that "lw]hether speech is

'inherently misleading' is a question of law that we

review de novo." Id'. at 1056. The case did not involve
agency findings that a particular ad was deceptive,
and there was no dispute about the standard of revíew

and citation omìtted). When a category of messages is only "po-

tentiålly misleading," review of specific communicâtions may be

,r""e."áry to determine whether individual ads are actually mis-

leading. The FTC conducted that ad-by-ad inquiry here'
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5 Petitioners assert (Pet. 29) that "findings of misleading adver-

tising are reviewed (J,e noao wÌner, lhey come from courts." That is

incorrect. See, e.g., Osmose, Inc. v. Viance, LLC,612 F.3d 1298'

1309-1312 (11th Cir. 2010) (reviewing for clear error false-

advertising findings under the Lanham Act, 15 U.S.C. \057 et seq')i

S.C. Joknion & Son, Inc. v C\oror Co.,247 F.Sd 232' 287-240 (2d

Cir. 2001) (same).
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because the parties agreed that PeeI applied. See

Appellees' Br. at 17, 1-800-tr11 Pai'n Reføwal Sera.,

LLC, supra (8th Cir. filed July 3, 2013) (No. 13-116?).

The cited decisions from the Fifth and Tenth Circuits
are símilarly inapposite because they addressed cate-
gorical bans on speech without any particularized
ðvidence that specific ads were deceptive.6

Brøun v. Soldier of Fortune Møgazine, Inc., 968

F.zd 1110 (1lth Cir. 1992), cett. denied, 506 U.S' 1071

(1993), is even further afield,. Braun concerned liabil-
ity for publishing an advertisement that was found to
have created a substantial danger of harm to the pub-
Iic. kl,. a|1116-1121. The court of appeals stated that
the Constitution required it to conduct an "independ-
ent review" of the jury's verdict. Id. at 1120. But the
court emphasized the unusual circumstances of that
case, noting that holding a publisher liable for running
thircl-party ads raised constitutional concerns that are

not present in the usual deceptive-advertising case.

Id,. atll77-lLl8.
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ß Byruru \. Lan(l,reth, 566 F.3ð' 442 (5th Cir. 2009), involved a

facial challenge to a state law that limited advertising for interior
designers. IcL at 446-448. The Fifth Circuit stated that whether
the speech reached by the statute was protected by the First
Amenclment was a legal question subiect to de novo review on

appeal. See id,. at 445,448 n.5. But the court did not address the
standard of review for agency factual findings thât a particular ad

was misleading because no such findings had been màde. Id" àl
44?. The Tenth Circuit's decision in Re1)o Y. Di;ci4linary Bourrl of
the Su,preme Cowr"t of New Mefüco, 106 F.3d 929 (10th Cir.), cert.

denied, 521 U.S. 1121 (199?), likewise concerned a prophylactic ban

on categories of advertising, not review of an agency's determina-

tion (based on extensive factual findings) thât particulâr åds were

deceptive. Id. at 930-933. The court in Ì?¿zo therefore did not
address the question whether substantial-evidence review should

apply in the latter circumstance.

oa

Similarly, none of the stâte court decisions that pe-
titioners cite (Pet. 25-26) requires de novo review of
agency findings that specific ads are misleading.
Hunter v. Virginia Sto,te Bar,744 S.E.zd 611 (Va.),
cert. denied, 133 S. Ct. 2871 (2013), concerned a state
bar's decision to discipline an attorney for posting
blog entries without disclaimers required by state
disciplinary rules. 1d. at 613-615. The state bar had
made no finding that the attorney's st¿tements were
actually misleading, but had based its discipiinary
decision solely on the attorney's failure to use the
mandated disclaimers. Id. at 614,618. Similarly in 1ø
re Sutfi,n,693 A.2d 73 (N.H. 1997), a state dental
board had disciplined a dentist for violating a stâtute
that prohibited dentists from claiming that their ser-
vices were superior to those of other dentists. 1d. at
73-75. The court found a First Amendment violation
because the board had determined that the dentist's
ad was "inherently misleading" rather than "mislead-
ing in fact," ¿nd the record contained "no evidence" of
actual deception. Id. at 75. In Snell v. Engi,neered'
Systems & Designs, Inc., 669 A.zd 13 (Del. 1995), the
court addressed whether a State, as part of its regula-
tion of the engineering profession, could prohibit
companies from using the word "engineered" in their
trade names. Id. at19,21. The propriety of that ban
was a legal question decided on summary judgment,
and there was "no disputed issue of material faú." Id'.

at 16. Accordingly, none of thè decisions on which
petitioners rely addressed the standard of review for
an agency's factual finding that a particular adver-
tisement is actually misleading.
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CONCLUSION

The petition for a writ of certiorari should be denied.
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